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7KH QRWH EHDUV LQWHUHVW IURP WKH GDWH RI WKH ORDQ DW � ò SHUFHQW LQ

H[FHVV RI WKH EDVH RU SULPH UDWH RI LQWHUHVW LQ HIIHFW IURP WLPH WR WLPH DW

8$%� -RLQW $SSHQGL[ �³-�$�´� DW ��� ���
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,W LV XQFOHDU KRZ WKH GLVWULFW FRXUW GLVSRVHG RI WKH FDXVH RI DFWLRQ

DJDLQVW 7HQQHVVHDQV IRU 7\UHH� 7KH GLVWULFW FRXUW QRWHG WKDW WKH JURXS GLG

QRW PRYH IRU VXPPDU\ MXGJPHQW� EXW LW WKHQ JUDQWHG VXPPDU\ MXGJPHQW

DV WR DOO LQGLYLGXDO GHIHQGDQWV ZKR ZHUH PHPEHUV RI WKH JURXS� 7KH

GLVWULFW FRXUW DOVR VWDWHG WKDW WKH JURXS ³LV SUREDEO\ QR ORQJHU LQ
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H[LVWHQFH�´ -�$� DW ��� 2Q DSSHDO� KRZHYHU� WKLV FRXUW VWDWHG WKDW WKH

GLVWULFW FRXUW KDG JUDQWHG VXPPDU\ MXGJPHQW LQ IDYRU RI 7HQQHVVHDQV IRU
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7KLV FRXUW¶V UXOLQJ OHIW WKH SXUSRUWHG JUDQW RI VXPPDU\ MXGJPHQW WR

7HQQHVVHDQV IRU 7\UHH XQWRXFKHG�
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, DJUHH ZLWK WKH PDMRULW\ WKDW UHVROXWLRQ RI WKLV DSSHDO EDVHG RQ

FRQVLGHUDWLRQ RI WKH DSSOLFDELOLW\ RI 5XOH ���E� REYLDWHV WKH QHHG WR

H[DPLQH WKH DYDLODELOLW\ RI WKH ���\HDU VWDWXWH RI OLPLWDWLRQV XQGHU WKH

)HGHUDO 'HEW &ROOHFWLRQ 3URFHGXUH $FW�
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%\ DGGUHVVLQJ WKH PHULWV LQ WKLV FDVH� ZH GR QRW PHDQ WR FRQGRQH D

GLVWULFW FRXUW¶V LPSURYLGHQW XVH RI 5XOH ���E���� DV D PHDQV RI SURYLGLQJ

UHOLHI IURP ILQDO MXGJPHQWV� $V QRWHG� 5XOH ���E���� UHOLHI VKRXOG RQO\ EH

JUDQWHG E\ D GLVWULFW FRXUW LQ H[WUDRUGLQDU\ FLUFXPVWDQFHV� $V WKH

FRQFXUUHQFH SRLQWV RXW� 5XOH ���E� UHOLHI ZDV QRW PHDQW WR VXEVWLWXWH IRU

D WLPHO\ DSSHDO WR WKLV FRXUW� ,Q WKLV FDVH� DOWKRXJK WKH GLVWULFW FRXUW GLG

QRW H[SOLFLWO\ VWDWH ZK\ LW ZDV JUDQWLQJ 5XOH ���E���� UHOLHI� ZH FDQ LQIHU

IURP LWV RUGHU WKDW LW ZDV FRQYLQFHG E\ WKH 'XNDVHV¶ DUJXPHQW WKDW WKH

DSSOLFDEOH VWDWXWH RI OLPLWDWLRQV KDG UXQ� DQG WKDW WKLV FUHDWHG DQ

H[WUDRUGLQDU\ FLUFXPVWDQFH ZDUUDQWLQJ UHOLHI� $OWKRXJK ZH FRXOG KDYH

DQDO\]HG WKLV LQIHUHQFH WR GHWHUPLQH ZKHWKHU WKH UXQQLQJ RI WKH VWDWXWH RI

OLPLWDWLRQV SUHVHQWHG DQ ³H[WUDRUGLQDU\ FLUFXPVWDQFH´ VXIILFLHQW WR

ZDUUDQW 5XOH ���E���� UHOLHI� QHLWKHU SDUW\ EULHIHG RU DUJXHG WKLV LVVXH WR

WKLV FRXUW� :H WKHUHIRUH UHYLHZ WKH GLVWULFW FRXUW¶V H[SOLFLW UHDVRQLQJ LQ

JUDQWLQJ WKH 'XNDVHV¶ PRWLRQ IRU UHOLHI� DV WKH SDUWLHV KDYH IRFXVHG

H[FOXVLYHO\ XSRQ WKLV TXHVWLRQ� ,Q WKH HQG� EHFDXVH ZH EHOLHYH WKH GLVWULFW

FRXUW PDGH DQ HUURU RI ODZ LQ LWV DQDO\VLV RI WKH VWDWXWH RI OLPLWDWLRQV

LVVXH� DQG EHFDXVH DQ HUURU RI ODZ FRQVWLWXWHV DQ DEXVH RI GLVFUHWLRQ� VHH

+XH\ Y� 6WLQH� ��� )��G ���� ��� ��WK &LU� ������ ZH GR QRW HYHQ QHHG WR
UHDFK WKH TXHVWLRQ ZKHWKHU WKH UXQQLQJ RI WKH VWDWXWH RI OLPLWDWLRQV ZRXOG
FRQVWLWXWH DQ ³H[FHSWLRQDO FLUFXPVWDQFH´ XQGHU RXU 5XOH ���E����
MXULVSUXGHQFH�
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$UJXDEO\� WKH PRWLRQ FRXOG DOVR KDYH EHHQ EURXJKW XQGHU 5XOH

���E����� ZKLFK SHUPLWV UHOLHI LQ WKH FDVH RI ³PLVWDNH�´ 7KLV FRXUW KDV
UHDG WKLV EDVLV IRU UHOLHI XQGHU 5XOH ���E� DV H[WHQGLQJ WR FODLPV RI OHJDO
HUURU� +RSSHU Y� (XFOLG 0DQRU 1XUVLQJ +RPH� ,QF�� ��� )��G ���� ���
��WK &LU� ������ 6XFK D PRWLRQ� KRZHYHU� PXVW EH EURXJKW ZLWKLQ WKH
QRUPDO WLPH IRU WDNLQJ DQ DSSHDO� 3LHUFH Y� 8QLWHG 0LQH :RUNHUV RI $P�

:HOIDUH 	 5HW� )XQG IRU ���� 	 ����� ��� )��G ���� ��� ��WK &LU� �����
�FLWLQJ %DUULHU Y� %HDYHU� ��� )��G ���� ��� ��WK &LU� ������� %\ WKH WLPH
WKH 'XNDVHV VRXJKW UHFRQVLGHUDWLRQ� WKH WLPH IRU WDNLQJ DQ DSSHDO KDG
H[SLUHG� 7KHUHIRUH� WKH 'XNDVHV¶ PRWLRQ FDQ RQO\ EH RQH EURXJKW XQGHU
5XOH ���E�����
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7KLV VWDWXWH SURYLGHV WKDW WKH FRXUWV RI DSSHDO VKDOO KDYH MXULVGLFWLRQ

RYHU ³>L@QWHUORFXWRU\ RUGHUV RI WKH GLVWULFW FRXUWV � � � JUDQWLQJ� FRQWLQXLQJ
� � � RU UHIXVLQJ WR GLVVROYH RU PRGLI\ LQMXQFWLRQV � � � � ´ �� 8�6�&�
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8QGHU WKLV VWDWXWH� DSSHOODWH FRXUWV KDYH MXULVGLFWLRQ RYHU ³DSSHDOV

IURP DOO ILQDO GHFLVLRQV RI WKH GLVWULFW FRXUWV � � � �´ �� 8�6�&� ������
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:HQRWH WKDW WKH )HGHUDO &LUFXLW¶V DVVXPSWLRQ WKDW LW KDG MXULVGLFWLRQ

XQGHU WKH )RUJD\ GRFWULQH ZDV DOVR� LQ RXU PLQG� HUURU� 7KH )RUJD\
GRFWULQH LV D QDUURZ H[FHSWLRQ WR WKH ILQDOLW\ RI MXGJPHQW UXOH� LW DOORZV
LPPHGLDWH DSSHOODWH FRXUW UHYLHZRI GLVWULFW FRXUW RUGHUV ZKLFK DGMXGLFDWH
SDUW RI RQH FODLPE\ GLUHFWLQJ WKH LPPHGLDWH GHOLYHU\ RI SURSHUW\ IURPRQH
SDUW\ WR DQRWKHU� ZKHQ WKHUH LV WKH SRVVLELOLW\ WKDW WKH ORVLQJ SDUW\ ZLOO
H[SHULHQFH LUUHSDUDEOH KDUP LI DSSHDO RI WKH H[HFXWLRQ LV QRW DOORZHG� 6HH
)RUJD\� �� 8�6� DW ���� VHH DOVR ��$ :5,*+7� 0,//(5� 	 &223(5�
)('(5$/ 35$&7,&( 	 352&('85( ������ � ���� DW ��� �QRWLQJ WKDW
)RUJD\ GRFWULQH ³LV OLNHO\ WR EH DSSOLHG RQO\ WR RUGHUV WKDW LPSURYLGHQWO\
GLUHFW LPPHGLDWH H[HFXWLRQ RI MXGJPHQWV WKDW LQYROYH SDUW RI WKH PHULWV RI
D FODLP DQG DUH RXWVLGH WKH OLPLWV RI 5XOH ���E�´�� 7KH ³LUUHSDUDEOH KDUP´
IDFWRU LV FUXFLDO WR WKH DQFLHQW )RUJD\ GRFWULQH� EXW WKH .LQJ FRXUW
QRZKHUH PDNHV D ILQGLQJ WKDW 2WDUL ZRXOG H[SHULHQFH LUUHSDUDEOH KDUP LI
PRQH\ GDPDJHV ZHUH FRQYH\HG IURP LW WR WKH SODLQWLII� ,QGHHG� LQ PRVW
VLWXDWLRQV� WKH WUDQVIHU RI PRQH\ LV XQOLNHO\ WR FUHDWH LUUHSDUDEOH KDUP� IRU
PRQH\ FDQ XVXDOO\ EH UHWXUQHG LI LPSURYLGHQWO\ JLYHQ� :LWKRXW D ILQGLQJ
RI LUUHSDUDEOH KDUP� ZH EHOLHYH WKH )HGHUDO &LUFXLW LPSURSHUO\ IRXQG
MXULVGLFWLRQ XQGHU WKH ³QDUURZ´ )RUJD\ GRFWULQH�
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